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Checklist: Making defensible decisions
Use this checklist to review your decisions to ensure they are defensible. You can also use this if you are recommending a decision.
	✔
	Use this document as a checklist and working tool
	Actions to be taken (you can edit this)

	
	Where does the power to make the decision come from? 
Find the relevant legislation and the relevant sections, or any other relevant rules or regulations. Make sure that legislation is up to date!
	· Review relevant legislation
· Check the legislation is current

	
	Does the legislation give you any discretion in making your decision? 
'Discretion' in decision-making is often signalled in legislation by 'may', as opposed to 'must'. If you have discretion, stay within the boundaries provided by the legislation. 
	· Confirm your discretionary powers with your manager

	
	Do I need legal advice?
If you are unclear about the meaning of relevant legislation, or the given interpretation, consult legal experts (preferably early on in the process) to ensure your decision is defensible.
	· Confirm the process for accessing legal advice in your context

	
	Have you considered all relevant policies?
Are there other policies, guidelines, regulations or instructional material that might be relevant to the decision? 
The application of any policies must take into account the individual circumstances of the case before you.
	· Confirm whether there are other policies

	
	Are you authorised to make the decision?
Have you been authorised to make this decision? Does this decision fall within the scope of your authority? 
Ensure you have the proper documentation to support you.
	· Confirm with your manager that your accountabilities are matched with your respective authorities
· Use organisational documents to record your documentation in  the right systems

	
	Have you acted fairly in making your decision?
Procedural fairness means being evidence-based, free of bias and providing an opportunity for those impacted by a decision to respond.
	

	
	Are there requirements that need to be met before you can take action?
There may be requirements (preconditions) that you need to satisfy before you can make a decision, for example, that you serve the regulated entity with a notice before you can take further action.
	

	
	Have you considered all relevant matters in making your decision?
If legislation advises you to consider certain aspects in your decision (for example, the Charter of Human Rights and Responsibilities Act 2006), then investigate and consider those matters.
	

	
	Have you relied only on relevant matters when exercising discretion?
If legislation forbids you from considering certain aspects in making a decision, do not consider those aspects.
	

	
	What evidence is your decision based on?
Do you have clear evidence to make this decision?
	

	
	Have you recorded your reasons and fully informed those impacted?
Do you have a clear paper trail for this decision, including when and why it was made (including the evidence it was based on)? Have you informed the reasons for your decision on those impacted?
Ensure that information is stored in a secure place that remains accessible to those who might need that information.
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